IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN WLSON, et al. : CIVIL ACTI ON
N :
MM INC. . et al. : NO. 03-4514
MVEMORANDUM
Bartle, J. May 24, 2005

Plaintiffs John WIlson, Frank Kryjer, and Donal d Jones,
chal I enge their discharge as federal Court Security Oficers
("CSO s") for failure to neet nedical standards established and
i npl enented by the United States Marshals Service ("USMsS') and
endorsed by the Judicial Conference of the United States
("Judicial Conference").?

Before the court is the notion of their enployer, WM
Inc. ("MWM'), for summary judgnent. The USMS, the Judici al
Conference and the United States Departnent of Justice
(collectively, the "federal defendants") al so nove for sunmmary
judgnment. Finally, the plaintiffs seek sunmary judgnment agai nst
the federal defendants and have recently filed a notion for

"relief fromjudgnment,” which is in effect a notion for parti al

reconsi deration of an Order the court entered on April 1, 2004.

1. None of the parties discusses the nature of any liability on
the part of the U S. Department of Justice or the Judicial
Conf er ence.



| . Procedural History

Plaintiffs filed their conplaint on August 5, 2003
alleging that their term nations violated: (1) their rights to
equal protection, substantive due process, and procedural due
process under the Fifth Anmendnent; (2) the Rehabilitation Act of
1973, 29 U.S.C. 8 701 et seq.; (3) the Anericans with
Disabilities Act ("ADA"), 42 U S.C. 8§ 12101, et seq.; (4) the Age
Di scrimnation in Enploynent Act ("ADEA"), 29 U S.C. 8§ 621, et
seq.; (5) the Pennsylvania Human Rel ations Act ("PHRA"), PA STAT.
AnN. tit. 43, 8 951, et seq.; and (6) the comon | aw of
contracts. On April 1, 2004, we granted the notion of the
federal defendants to dism ss the conplaint against themfor |ack
of subject matter jurisdiction and for failure to state a claim
We determ ned, anong other things, that the plaintiffs were
enpl oyees of defendant MVM and not federal enployees, and

therefore, could not naintain enpl oynent-dependent causes of

action against the federal defendants. WIson v. WM Inc.,

Cv.A No. 03-4514, 2004 W 765103, at *7-8 (E.D. Pa. Apr. 1,
2004). We also granted in part and denied in part the notion of
MM partially to dism ss the conplaint, or in the alternative,
for partial summary judgnent. |In particular, we disnm ssed those
portions of the plaintiffs' ADEA clainms to the extent that they
wer e based upon a theory of disparate inpact. 1d. at *11.
Plaintiffs filed a tinmely notion for reconsideration.
After oral argunent, we granted their notion in part and deni ed

it in part. W vacated our Order of April 1, 2004 to the extent
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it dismssed the plaintiffs' procedural due process clains
seeking injunctive and declaratory relief against the federal
defendants. Thereafter, MM noved for partial judgnment on the
pl eadi ngs and for partial summary judgnent. W granted the
nmotion for partial judgnment on the pleadings as unopposed, and
denied the notion for partial summary judgnment on Septenber 30,
2004. Currently, procedural due process clains for injunctive
and declaratory relief under the Fifth Arendnent remai n agai nst
the federal defendants. Procedural due process clains for

nmonet ary, declaratory, and injunctive relief remain agai nst WM
as do the ADA, the ADEA, and the breach of contract clains.
Finally, plaintiffs seek reconsideration of that part of our
April 1, 2004 Order in which we dism ssed their disparate inpact
clai ms under the ADEA.

1. Standard of Revi ew

Under Rule 56(c) of the Federal Rules of Cvil
Procedure, we may grant summary judgnment only "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party

is entitled to summary judgnent as a matter of |law " Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). A dispute is

genuine if the evidence is such that a reasonable jury could
return a verdict for the non-noving party. 1d. at 254. W
review all evidence and make all reasonable inferences fromthe

evidence in the light nost favorable to the non-novant. See
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Wcker v. Consol. Rail Corp., 142 F.3d 690, 696 (3d Cir. 1998).

The non-noving party nmay not rest upon nere allegations or

deni al s but nust set forth specific facts showing there is a
genuine issue for trial. Lujan v. Nat'l Wldlife Fed' n, 497 U.S.
871, 888 (1990).

I11. Facts

The rel evant facts are undisputed. 1In carrying out its
statutory obligation "to provide for the security of the United
States District Courts, the United States Courts of Appeals, and
the Court of International Trade" under 28 U S.C. §8 566(a), the
USMS contracts with private conpanies to supply CSO s at federa
courthouses. Sometinme in either 1997 or 1998, the Judicial
Conf erence, working in conjunction with the USMS, arranged for
the U S. Public Health Service to devel op uni form nedi ca
standards and procedures for the CSO position. After a review of
the final report in February, 2000, the Judicial Conference and
t he USM5S endorsed the findings, and the USMS i npl enented the
changes begi nning in June, 2002.

In the early part of 2001, United International
| nvestigative Services ("U1S"), a predecessor of WM supplied
CSO s, including the plaintiffs, to work at the federa
court house i n Phil adel phia pursuant to a contract with the USMS
(the "Third G rcuit Contract”). The Third G rcuit Contract
declares that "[o]ne of the major responsibilties of the USMS is
to ensure the safety of all federal courts and court enpl oyees

agai nst unaut hori zed, illegal, and potentially |ife-threatening
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activities.” Third Crcuit Contract 8 C1(a). According to its
terms, MMMis to "provide qualified CSO s" for "the conplete
safety and security of judges, court personnel, jurors,

wi t nesses, defendants, federal property and the public.” 1d. at
8§ CG5(d)(1). "Any enployee provided by the Contractor that fails
to meet the requirenents of the [Third Grcuit] Contract,
including, but not limted to, the ... nmedical ... standards,

may be renoved from perform ng services for the [USMS under the
Third Crcuit Contract]." 1d. at 8 H3(a). "The United States
Marshal s Service reserves the right at all times to determ ne the
suitability of any Contractor enployee to serve as CSO " |d. at
8§ H3(b).

Under the Third Grcuit Contract, before CSO s may be
assigned to a federal courthouse, and once assigned annually
thereafter, they nust undergo a nedical exam nation to ensure
that they are "able to withstand physical demands of the job and
[are] capable of responding to energency situations.” Third
Circuit Contract, 8 C-6(2). The Third Crcuit Contract further
st ates:

C-8 MEDI CAL STANDARDS AND PROCEDURES

(a) The nedical condition of the CSO

wor kforce is critical to the overall safety

of the judiciary. To ensure that each CSOis

medically qualified to performin a CSO

capacity, all prospective contract CSO

enpl oyees shall undergo and pass the required

USMS pre-enpl oynent nedi cal exam nation. In

addition, all contract CSO enployees nust

undergo and pass an annual reexam nation
during the life of the contract...



(b) The Contractor shall establish and

mai ntai n designated |icensed physicians to
perform and docunent such medi cal exam nation
on all CSO enpl oyees on behal f of their

conpany. . ..

(d) Medical exam nation findings shall be
submitted within the established tinme frane
(required with each personnel application or
by Decenber 31 of each subsequent year) to
Judi cial Protective Services for final review
and approval. ...

(e) Each applicant nust neet the health
certification requirenents listed in the USM
229, Certificate of Medical Exam nation for
Court Security Oficers form Attachnent 2F,
and the nedical standards outlined below. No
CSO enpl oyee shall be allowed to perform
servi ces under the CSO programuntil this
certificate has been submtted to and
approved by the Judicial Protective Services
Program Failure to nmeet any one of the
requi red nedi cal and/or physi cal
qualifications will disqualify any enpl oyee
for appoi ntnment or continuation under the
contract. If a CSOfails to neet the nedica
and/ or physical standards upon reexani nati on,
the CSO shall be relieved of duties until the
problemis corrected or the enployee is
officially renoved fromthe CSO Program |If
relieved for nedical reasons, the Government
shall not be liable to pay for hours unworked
during illness. Contractor enployees found
to have a correctable condition nay be
eligible for reappoi ntment when the

di squalifying condition is satisfactorily
corrected or elimnated. The Contractor

shal | ensure that CSO enpl oyees conply with
the USMs Medical O ficer's request for
followup or clarifying information regarding
treatment neasures. All requests fromthe
USMS Medical O ficer for additional

i nformati on nmust be responded to within
thirty days fromthe date of the request,

unl ess a specific witten extension is

aut hori zed by Judicial Protective Services.
Failure to provide the requested information
to the USMS Medical Oficer could result in a
determ nati on of nedical disqualification



Third Grcuit Contract, 8 CG8(a),(b),(d) and (e).

The Third Circuit Contract proceeds to list certain
nmedi cal standards, virtually all of which "should" be nmet or "may
be disqualifying.” The Iine between qualification and
di squalification was not and could not always be stated with
exactness. For exanpl e, under Cardiovascul ar System the
contract provides, "[a]lny condition which significantly
interferes with heart function nay be disqualifying.” Third
Circuit Contract, 8 CG8(e)(3). The Third Circuit Contract |ist
of nedical standards al so contained the following: "[t]hough not
menti oned specifically above, any other disease or condition
which interferes with the full performance of position duties may
be disqualifying.” Third Crcuit Contract, 8 C8(e)(12).
Finally, "the Governnent reserves the right to incorporate
revised nedical qualifications at a |later date.” Third Grcuit
Contract, § G 8(f).

Physi ci ans designated by WM rather than the personal
physi cians of the CSOs, are required to conduct all nedica
exam nations after June, 2002. The results of the exam nations
are sent to a physician who conducts a review on behalf of the
USMS' s Judicial Security Division. The physician reviews the
exam nation results and determ nes whet her a person neets the
health certification requirenents listed in the Third Grcuit
Contract for a CSO position. A person will be disqualified as a

CSO under the Third Crcuit Contract if he or she fails to neet



any of the health qualifications. Before disqualifiction, the
USMS may seek additional nedical information.

There is also a collective bargaining agreenent ("CBA")
between UIS and the plaintiffs' |abor union, International
Uni on, United Governnent Security O ficers of America, which
governs certain ternms of the plaintiffs' enploynent. WM as
plaintiffs' current enployer, concedes that it is bound to the
CBA as successor to UIS. The CBA provides:

Suspensi on or discharge shall be for

just cause only. Any grievance relating to

t he suspension, layoff or discharge of an

enpl oyee whose job classification is covered

by this Agreenment nust be served in witing

on the Contract Manager within ten (10)

wor ki ng days of the date upon which the

suspensi on, |ayoff or discharge was

effective, or the grievance shall be null and

voi d.
Col | ective Bargaining Agreenent, Art. 10, 8 C, Step 1, 7 1. It
further provides for an "Informal Procedure” for resolving
grievances, to be followed by up to three additional fornal
"Steps" and then arbitration. 1d. at Art. 10, § C

A Plaintiff John WI son

On May 7, 2001, a physician designated by U 1IS exam ned
plaintiff John WIson as required under the Third G rcuit
Contract. WIson received a Medical Review Form dated June 27,
2001 fromthe Judicial Security Division of the USMS noting that
he had hearing loss in both ears, suffered from di abetes, and had
an abnormal electrocardiogram Dr. Richard MIler, the review ng

physi ci an on behal f of the USMS, requested additional nedical



reports fromWIson's treating physician with respect to his
di abet es and his abnormal el ectrocardi ogram Pending review of
the additional nedical reports, Dr. MIler determ ned that WI son
was "[n]ot nedically qualified to performthe essential functions
of the job." WIson submtted the requested nedical information
on Septenber 20, 2001.

On Cctober 1, 2001, MWMreplaced U IS as the private
security conmpany providing CSO s under the Third Circuit
Contract, and Wl son and the other plaintiffs becanme enpl oyees of
MM Despite Dr. Mller's initial conclusion, WIson continued
to work as a CSO

On February 7, 2002, WIson had his annual nedi cal
exam nati on conducted by physicians designated by WM On a
Medi cal Revi ew Form dated March 12, 2002, Dr. J. V. Barson,
anot her USMS revi ewi ng physician, nade his findings upon review
of WIlson's Septenber, 2001 suppl enental nedical reports. He
made no reference to Wlson's nore recent February 7, 2002
medi cal exam nation. Dr. Barson explained that according to the
docunent ati on provi ded as of Septenber, 2001:

[ Y]our diabetes is not well controlled with
el evat ed bl ood sugars and henogl obin AlLC

levels .... Uncontrolled diabetes can result
in visual disturbances, cognitive disorders,
and |l ong-term nedical conplications. 1In

addition, the conditions of work
(unpredictable | evels of physical and
psychol ogi cal stress, variable work schedul e,
and unpl anned nealtinmes with possibly skipped
nmeal s) may predi spose you to the devel opnent
of hypogl ycemi a, which inpairs cognitive
functioning (attention, concentration, |evel
of consciousness). The conditions of work
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can al so adversely inpact your ability to

mai ntain the tight diabetic control that is

needed to reduce the risk of long-term

conpl i cati ons.

Addi tionally, your cardiac stress tests have

shown what appears to have [sic] a pattern of

cardiac deterioration ....

The conbi nation of these nedical conditions

i ncreases the risk of incapacitation in an

energency and poses a significant risk to the

health and safety of yourself and others in

t he performance of these essential functions

of the job.
He therefore recommended that W1 son be nedically disqualified.
W son was not furnished with Dr. Barson's concl usions at that
time.

On April 18, 2002, Dr. Barson conpl eted anot her Medica
Review Form This one referenced the results of WIson's annual
medi cal exam nation of February 7, 2002. Dr. Barson quoted the
| anguage of the previous Medical Review From dated March 12, 2002
and noted that "[t]here is no new information in the FY 2002
Exam nation that woul d change the nedi cal determ nation rendered
fromthe FY 2001 Exami nation.” Again, a copy of his conclusions
was not sent to WI son.

By letter dated April 26, 2002, Marc Farner, Chief of
Judi cial Protective Services, notified Steve Gottrich, Senior
Oper ations Coordi nator of WM that WIlson did not neet the
USMS' s nedi cal standards and was therefore nmedically
disqualified. He requested that Gottrich "submt a replacenent
package within fourteen business days.” The Chief Financi al

Oficer of WM Joseph Morway, received a followup letter dated
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April 29, 2002 from Deborah Skel don, Contracting O ficer of the
USMS. She reninded Morway that "the duties of a CSOrequire a
greater |evel of physical and nedical fitness than do those of

t he average sedentary worker." She then requested that WI son be
removed "imredi ately from performance under this contract."”

On or about May 2, 2002, MWMnotified WIlson that his
enpl oynment was termnated as a result of his nedical
di squalification by the USM5. He was 61 years old. Wile WM
believed that he was qualified to continue working, it had no
ot her enpl oynent positions available within the Eastern District
of Pennsylvania.? It was not until this tinme that WIson was
presented with a copy of the April 18, 2002 Medi cal Revi ew Form
and of Skeldon's April 29, 2002 letter to Mrway.

On May 9, 2002, after he had been term nated, WIson
wote a letter to Skel don contesting the determ nation that he
was not nmedically qualified to performas a CSO He attached
additional lab reports fromhis personal physician concerning his
di abetes. When Skel don received Wlson's letter she "di scussed
it with legal counsel” and "put it in the file." Skel don Dep.
Jan. 28, 2005, at pp. 40-41. She did not respond to WIson, nor
did she forward his letter to Farmer, the Chief of Judicial

Prot ecti ve Servi ces.

2. The Eastern District of Pennsylvania conprises the follow ng
nine counties: Berks, Bucks, Chester, Delaware, Lancaster,
Lehi gh, Montgonery, Northanpton, and Phil adel phi a.
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On May 10, 2002, WIlson's union filed a grievance with
MM regarding his termnation. MM denied WIson's grievance at
the Informal Step and then again at Step 1. Neither WIson nor
hi s uni on pursued the grievance through the remai ning steps or
arbitration allowed under the CBA.

B. Plaintiff Frank Kryjer

Plaintiff Frank Kryjer was exam ned on April 26, 2001
by a physician designated by UIS. Thereafter, Kryjer received
hi s Medi cal Review Form dated June 18, 2001 fromDr. Mller, the
USMS revi ew ng physician. Hi s el ectrocardi ogram was "abnornal , "
and his audi ogramreveal ed hearing loss. Dr. MIler requested
that Kryjer submt additional nedical information fromhis
per sonal physicians and described his status as "[m edi cal
determ nati on deferred pending further docunentation.” On
July 23, 2001, Kryjer forwarded the requested nedi cal
information. Kryjer remained on the job after MMM replaced UIS
on Cctober 1, 2001.

Kryjer underwent his next annual exam nation on
January 24, 2002 by an MM desi gnhat ed physician. He was found to
suffer from "noderate conversational hearing loss in the right
ear ... and a bilateral high frequency hearing loss.” On
February 7, 2002, Dr. Barson, the USMS revi ewi ng physician
i ssued a Medical Review Formreferencing Kryjer's nedical
exam nation of April 26, 2001 and the suppl emental nedical
information Kryjer had provided in July, 2001. There was no

mention of the recent January 24, 2002 exanmi nation. Upon review

-12-



of the additional hearing and cardi ol ogy information received
t hrough July, 2001, Dr. Barson wote: "[t]he Functional Hearing
Tests reveal significant hearing inpairnent. Al though you do
nmeet the hearing standard with hearing aids in place, your
testing results show that you do not neet the hearing standard
unai ded.” He continued: "hearing aids are not [an] acceptable
means of neeting the hearing standards for |aw enforcenent
positions because they do not restore normal hearing .... In
addi tion, hearing aids are nechani cal devices and are subject to
failure, malfunction, dislodgenent in physical confrontations,
and battery replacenment needs." He determ ned that "there would
be a significant risk of harmto the health and safety of
[Kryjer] and others if [he] were to performthe essenti al
functions of the job with the use of a hearing aid," and he
recommended nedi cal disqualification. The record does not
establish whether Kryjer ever received this Medical Review Form
Dr. L. Chelton, another USMS physician, issued a
Medi cal Revi ew Form dated March 28, 2002, which set forth his
findings with respect to Kryjer's January, 24, 2002 nedi cal
exam nation. Kryjer was not given a copy of the Medical Review
Format this time. Dr. Chelton noted that Kryjer had surgery for
| ung cancer and a history of asthma. He al so commented that
Kryjer had been nedically disqualified on Decenber 3, 2000 due to

hearing loss.® Wile Dr. Chelton asked for additional nedical

3. Kryjer contests that he ever had asthma and states that he
(continued. . .)
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information fromKryjer, he listed his status as "[n]ot nedically
qualified to performthe essential functions of the job."

On April 29, 2002, Farmer, Chief of Judicial Protective
Services, notified Gottrich, Senior Operations Coordi nator of
MM that Kryjer was nedically disqualified to remain as a CSO
and he requested "a repl acenent package."” That sane day,

Skel don, Contracting O ficer for the USM5, wote Mrway, Chief
Financial Oficer of WM asking himto renove Kryjer from
"performance under this contract."

On May 6, 2002, WM notified Kryjer, then 56 years ol d,
that as a result of his nedical disqualification by the USMS, his
enpl oynment was termnated. At this tinme, he was presented with a
copy of the Medical Review Formof March 28, 2002. Despite his
hearing | oss, MVM believed that he was qualified to continue
wor ki ng, but MVM had no other job available for himw thin the
Eastern District of Pennsyl vani a.

Kryjer's union filed a grievance with MMM regarding his
term nation on May 9, 2002. MM denied his grievance at the
Informal Step and at Step 1. Neither Kryjer nor his union took
the grievance through the additional steps under the CBA. On
May 18, 2002, Kryjer wote a letter to Gottrich appealing his
termnation. Gottrich responded by letter dated May 21, 2002,

informng Kryjer that "there is nothing that MWWM Inc. can do to

3.(...continued)
was never given a physical in Decenber, 2000.
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help you in this regard" and that "the USMS nade the decision to
have you renoved fromthe CSO program”

C. Pl ainti ff Donald Jones

On April 12, 2001, plaintiff Donald Jones was exam ned
by a physician designated by UIS. He received a Medical Review
Form dated June 12, 2001 fromthe USMS revi ewi ng physician, Dr.
MIller, which stated that he had significant hearing | oss and
cardiac arrhythma. It also recorded that the USMS had
di scovered these conditions during his Septenber 10, 2000 nedi cal
exam nation and that follow up information had been requested but
not received. H's status was listed as "[n]ot nedically
qualified,” but Dr. MIler requested additional nedical
information for review. Jones provided the requested information
on or about August 20, 2001. He rermained on the job after
Cctober 1, 2001 after MVM s repl acenent of U IS,

On January 16, 2002, Jones underwent his annual nedi cal
exam nation by an MVM desi gnat ed physician. On February 8, 2002,
Dr. Barson, the USMS review ng physician, issued a Medical Review
Form whi ch included his review of the nedical information Jones
had submitted in August, 2001 but did not reference his nore
recent January 16, 2002 nmedi cal exam nation. Dr. Barson wote
that Jones suffered from"significant hearing loss in the
conversational range,” including a "decreased ability to hear
soft sounds and to distinguish speech, especially in background
noi se.” He added that Jones' "inpairment in perform ng these

essential |aw enforcenent function [sic] poses a significant risk
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to the health and safety of yourself, other |aw enforcenent
officers, and the public.” He recommended nedi cal
di squalification.
It was not until March 15, 2002, that Dr. Barson issued
a Medi cal Revi ew Form regardi ng Jones' 2002 annual nedi cal
exam nation. He comrented that Jones had al ready been
di squalified on February 8, 2002 based upon his 2001 annual
medi cal exam nation and a review of the supplenental nedical
i nformati on Jones had provi ded.
On May 8, 2002, Farnmer, Chief of Judicial Protective
Services, wote a letter to Gottrich, Senior Operations
Coordi nator of MVM inform ng himof Jones' nedical
di squalification and requesting a "replacenent package." By
|l etter dated May 10, 2002, Skeldon, Contracting Oficer of the
USMS, notified Morway, Chief Financial Oficer of WM that Jones
was disqualified and requested a "repl acenent package."
MM t erm nated Jones' enploynment on May 11, 2002. He
was 66 years old. As with the other plaintiffs, MM discharged
Jones despite its view that he was qualified to continue as a
CSO. WM did so because the USM5 had determ ned that he was
nmedi cal | y disqualified and because MM had no ot her jobs
avai lable within the Eastern District of Pennsylvania. Neither
Jones nor his union filed a grievance with MM under the CBA

regardi ng his term nation.
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| V. Fifth Amendnent Procedural Due Process O ai ns Agai nst the
Feder al Def endants

The plaintiffs contend that the USMS deprived them of
procedural due process with regard to the | oss of their jobs as
CSO s. Procedural due process inposes constraints on
government al deci sions that deprive individuals of certain types

of liberty or property interests. See Board of Regents of State

Colleges v. Roth, 408 U.S. 564, 569-70 (1972). When the federal

government seeks to deprive an individual of a |iberty or
property interest within the neaning of the Fifth Anendnent's Due
Process C ause, the individual nust be afforded notice of the
charges and the evidence against himor her and an opportunity to

be heard. develand Board of Educ. v. Loudermll, 470 U S. 532,

542, 546 (1985). However, a full evidentiary hearing is not
al ways required. 1d. at 545. "[DJue process is flexible and
calls for such procedural protections as the particular situation

demands.” G lbert v. Homar, 520 U. S. 924, 930 (1997) (citation

omtted). The point in time when a person is given the
opportunity to be heard may al so be critical in determning

whet her procedural due process has been satisfied. Depending on
the circunstances, the Constitution may require that an enpl oyee
be given the right to be heard before, rather than after, he or

she is deprived of a liberty or property interest. See Glbert,

520 U.S. at 924.
The plaintiffs assert that they have protected property

interests in their enploynent with MWWM  "Property interests, of
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course, are not created by the Constitution. Rather they are
created and their dinmensions are defined by existing rules or
under st andi ngs that stem from an i ndependent source such as state
| aw -rul es or understandi ngs that secure certain benefits and

t hat support clains of entitlenent to those benefits."” Board of
Regents, 408 U.S. at 577. The CBA which covers each plaintiff
provi des that "[s]uspension or discharge shall be for just cause
only." Collective Bargai ning Agreenent, Art. 10, 8 C, Step 1

1 1. As we have previously explained in a simlar case:

The general rule in Pennsylvania is that an
enpl oyee does not have a legitimte
expectation of entitlenment in his enploynent.
See Di bonaventura v. Consol. Rail Corp., 539
A 2d 865, 867 (Pa. Super. Ct. 1988).

Pennsyl vani a | aw presunes that all enpl oynent
is at-will, unless the enpl oyee can "show
fromthe circunstances surroundi ng the
undertaki ng of enploynent that the parties
did not intend the enploynent to be at-will."
Id. However, "[g]overnment enployees who are
entitled to retain their positions unless

di sm ssed for cause have a property interest
protected by due process considerations.”
Veit v. North WAl es Borough, 800 A 2d 391,
398 (Pa. Commw. Ct. 2002); see also devel and
Bd. of Educ. v. Loudermll, 470 U S. 532,
538-39 (1985).

Leitch v. MW Inc., Giv.A No. 03-4344, 2005 W 331707, at *3
(E.D. Pa. Feb. 10, 2005).

Under the CBA between the union and WM plaintiffs, as
not ed above, could only be term nated by MM for just cause.
They were not enployees at will. For present purposes, we wll
assunme that they had a protected property interest in their jobs

with MWWM Al though we have previously held that plaintiffs were
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not enpl oyees of the governnent, WIson, 2004 W. 765103, at *7-8,
there is authority for the proposition that governnent
interference with a person's property or liberty interest in

private enploynent calls into play procedural due process.

G eene v. MElroy, 360 U S. 474 (1959); Merritt v. Mackey, 827
F.2d 1368 (9th Cr. 1987); Stein v. Bd. of Cty of New York, 792

F.2d 13 (2d Cir. 1986).

Wiile the plaintiffs allege that they were deprived of
a property interest in their enploynent, they do not assert the
deprivation of any liberty interest. 1In contrast to a property
interest, a liberty interest is inplicated when a plaintiff shows
"a stigma to his reputation plus sonme concom tant infringenent of

a protected right or interest." Gahamv. Gty of Philadel phia,

402 F.3d 139, 142 n.2 (3d Gr. 2005) (citation omtted); see also

Paul v. Davis, 424 U S. 693, 701, 709 (1976).

Under the Third G rcuit Contract between the USMS and
MM the USMS could prevent plaintiffs from being assigned to
work as CSO s whenever the USMS found themto be nedically
disqualified. There is evidence in the record that MM had no
ot her positions available for plaintiffs at the tine it
di scharged them According to plaintiffs, the word fromthe USMS
that a CSO was not nedically qualified was tantanmount to the
CSO s loss of his job with MM

Plaintiffs rely first on the Suprenme Court decision in

Greene, supra. There the plaintiff, an aeronautical engineer

was enpl oyed by a private nmanufacturer which provided certain
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mechani cal and el ectronic products to the arned services. The
Department of Defense denied the plaintiff's security cl earance
and requested that his enployer exclude the plaintiff from any
part of its factories in which classified projects were being
carried out. Wiile various adm nistrative hearings were held at
which plaintiff testified, he was never told who the governnent
informants were and was never provided with their statenents.
| ndeed, those sitting on the various boards to decide his fate
never even saw the informants. According to the enployer, it had
no work that the plaintiff could performin [ight of the denial
of his security clearance. As a result it fired him

The Suprene Court recognized that the denial of a
security clearance woul d deprive the plaintiff of the opportunity
to obtain work in his profession as an aeronautical engineer. It
di sapproved of the governnent's denial of the plaintiff's
security clearance on the basis of information from confidential
i ndi vidual s whomthe plaintiff had no opportunity to confront.
The Court declared that "the right to hold specific private

enpl oynment and to follow a chosen profession free from

unr easonabl e governnmental interference comes within the '"liberty’
and 'property' concepts of the Fifth Anendnent." 1d. at 493
(citations omtted). In a footnote, the Court al so noted:

"petitioner has the right to be free fromunauthorized actions of
government officials which substantially inmpair his property
interests.” 1d. at 493 n.22. The Court ruled that the

Depart ment of Defense had no Presidential or Congressional
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authority "to deprive [hin] of his job in a proceeding in which
he was not afforded the safeguards of confrontation and cross-
exam nation." 1d. at 508. It then reversed and remanded for
further proceedings.

Several years after G eene, the Suprene Court decided

Cafeteria and Restaurant Workers Union, Local 473, AFL-CI O V.

McElroy, 367 U S. 886 (1961). The plaintiff was a cook at a
cafeteria operated by her private enployer, M & M Restaurants
Inc. The cafeteria was on the prem ses of the Naval Gun Factory,
amlitary installation. Wthout affording her notice or any
type of hearing, naval officials determned that the plaintiff
failed to neet security requirenents and forbade her from
entering the Naval Gun Factory after that tinme. Her enployer

of fered her a position in another restaurant, but she refused on
the ground that the | ocation was inconvenient.

The Suprene Court affirnmed the grant of summary
judgment in the defendants' favor. It held that the plaintiff
was not entitled to the protections of procedural due process.
Id. at 898. The Court reasoned that, unlike Geene, the Navy
regulations in effect at the tinme that plaintiff's security
cl earance was revoked specifically conferred upon the naval
officials the power summarily to deny her access to the Naval Gun
Factory. 1d. at 890-94. These regul ations had been expressly
approved by the President. 1d. at 891. What al so distinguished

Greene was the fact that in Cafeteria Wirkers the plaintiff's

affected private interest "was not the right to follow a chosen
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trade or profession ... [since the plaintiff] remained entirely
free to obtain enploynent as a short-order cook or to get any
other job, either with [her current enployer] or with any other
enployer.™ [d. at 895-96. Mbdreover, while it was recognized in
Greene that the governnment's interference may have attached sone
stigma to plaintiff, 360 U S. at 492 n.21, "a badge of disloyalty
or infamy"” was not bestowed upon the plaintiff in Cafeteria
Wrkers. 367 U S. at 898.

Thus, a liberty interest protected by due process was

inplicated in G eene but not in Cafeteria Wrkers. Lastly, the

Court in Cafeteria Wrkers seenmed to be persuaded by the fact

that the governnent function involved was that of "manag[ing] the
internal operation of an inportant federal mlitary
establishnent.” 1d. at 896.

In addition to Greene, plaintiffs cite to Merritt,

supra, and Stein, supra, to support their position that the USVS

interfered with their property interests in their jobs wthout

af fording them procedural due process. In Merritt, the plaintiff
was enpl oyed as a counselor by a private non-profit corporation
whi ch had a contract with both a federal and a state agency. His
enpl oyer fired himafter state and federal officials directed it
to do so. He was never given notice of the reasons or an
opportunity to respond. On appeal froma grant of summary
judgment in the officials' favor, the Court of Appeals for the
Ninth Crcuit affirmed in part and reversed in part. It ruled

that the plaintiff stated a claimunder 42 U S.C. § 1983 that the
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officials deprived himof his property interest in continued
enpl oyment and remanded for a trial. Merritt, 827 F.2d at 1372.
In Stein, the plaintiff was a school bus driver
enpl oyed by a private transportati on conpany whose sol e busi ness
was the provision of bus transportation for disabled children for
the New York City Board of Education. The district court
determ ned, and the Court of Appeals for the Second G rcuit
agreed, that he possessed a protected property interest in his
enpl oynment. After it was alleged that he had exposed hinself
whil e driving one of the buses, the Board of Education barred him
fromdriving on their routes because he fell bel ow the standards
of good noral conduct. His enployer subsequently fired him
wi t hout proper notice of the nature of the accusations. Although
the Court of Appeals spoke in ternms of a property interest, its
decision also referenced Stein's liberty interest. The court was
persuaded that Stein's disqualification not only neant that he
could no Ionger work for his enployer but that his character was
called into question, "thereby tainting his chance of obtaining
ot her enpl oynent involving the transportation of students."™ [d.
In contrast to Stein and Greene, the plaintiffs here do
not allege that any |liberty interest has been affected due to
their nedical disqualification and the |loss of their jobs with
MM  They do not argue that they have been so stigmatized that
they could not find other work as security guards. In contrast
to Merritt, the USMS did not demand or even suggest that MM fire
plaintiffs. The USMS sinply advised MU that the plaintiffs
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could not work as CSO s at the various federal courthouses due to
health and safety concerns. To the extent it is relevant, there
is no evidence before us that the USMS knew t hat MVM had no ot her
work for plaintiffs when the Third Grcuit Contract was signed or
when MVM was advi sed of the deficient nedical conditions of
plaintiffs.

Under the undisputed facts here, it cannot be said that

the USMS unreasonably interfered with the plaintiffs' enploynent

with WM See Greene, 360 U.S. at 493. Nor has the USM5 engaged
in any "unaut horized actions ... which substantially inpair][ed]
[plaintiffs'] property interests” in their enploynent. 1d. at
493 n.22. Again, the USM5 did not demand that MVWMfire the
plaintiffs as in Merritt and clearly did not stigmatize
plaintiffs so as to prevent then fromobtaining jobs in their

chosen field as in G eene or Stein. Analogous to Cafeteria

Wrkers where no liberty interest was involved, the USMS took the
l[imted action it did pursuant to the preexisting Third Grcuit
Contract and its statutory authority to protect the federal
courthouse in Philadel phia as well as all the court enployees,
jurors, litigants, |lawers, w tnesses, judges, and nenbers of the
public who m ght be present there. See 28 U S.C. § 566(a).

The deprivation of a protected property interest does

not in itself violate procedural due process. Zinernon v. Burch,

494 U. S. 113, 125-26 (1990). Rather, it is the deprivation of

such an interest wi thout due process of law that is

unconstitutional. 1d. Assumng that the USMS' s nedi cal
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di squalification of the plaintiffs did constitute a deprivation
of their protected property interests, we turn to the question
whet her the USMS afforded plaintiffs procedural due process.

The USMS nmade initial determnations in April and My,
2001 that the plaintiffs were nedically disqualified pending
revi ew of additional nedical information. WIson, Kryjer and
Jones were asked to submt to the USMS suppl enental nedica
i nformation, which they did in Septenber, July, and August, 2001,
respectively. The Third Crcuit Contract was renewed on
Cctober 1, 2001, and the plaintiffs continued in their positions
in the neantime. Pending a final decision, the USMsS al | owed
plaintiffs to continue to work at the courthouse as CSO s.

In 2002, the plaintiffs were subjected to anot her
annual medi cal exam nation under the auspices of MM w t hout
havi ng received any word fromthe USMS regarding their pending
status. In February, 2002 and March, 2002, five to six nonths
after receiving each plaintiff's suppl enental nedical
i nformation, the USMS revi ewi ng physicians issued disqualifying
Medi cal Review Fornms. In each of these Medical Review Forms, the
physi cian stated that he had reviewed the nedical information
submtted by the plaintiff in connection with his 2001
exam nation. The decision of the USMS to disqualify each
plaintiff was based upon review of his 2001 nedi cal exam nation
submtted by U IS and the suppl enental nedical information each
plaintiff provided in response to the initial Medical Review Form

of the USMS. The nedi cal decisions disqualifying the plaintiffs
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were all based on information on hand prior to WM s 2002
exam nati ons.

It was not until one nonth after each plaintiff had
al ready been found to be nedically disqualified that the USMS
physi ci ans i ssued Medi cal Review Forns based upon the 2002
exam nations. WIson's and Jones' Medical Review Forns noted
that they had al ready been nedically disqualified based upon the
2001 exam nations. Kryjer's Medical Review Formreferenced that
he had been nedically disqualified as of a Decenber, 2000
exam nation, and it nmade note of some additional nedical
probl enms. Kryjer disputes sone of these nedical findings and
di sput es ever having been subjected to a nedical examnation in
Decenber, 2000. Regardless of the accuracy of this March, 2002
Medi cal Review Form however, he had al ready been nedically
disqualified as of February 7, 2002, based upon his 2001
exam nation

Procedural due process, if applicable, first requires
t hat the CSO be advised in reasonable detail of the basis on

whi ch he was found to be nedically disqualified. See Loudermll,

532 U.S. at 546. This was done.

Procedural due process al so demands that each CSO be
af forded an opportunity to present his or her side of the story.
Id. at 546. However, an evidentiary hearing is not always

necessary. I|d. at 545. As we have noted previously, "due
process is flexible and calls for such procedural protections as

the particular situation demands.” Glbert, 520 U. S. at 930
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(citation omtted). Unlike Greene, Merritt, or Stein, where the

credibility of witnesses was or would be critical, the USMS
deci sion concerning plaintiffs was based solely on nedical
records. It was sufficient, as was done here, to allow the
plaintiffs to submt additional nedical information to support
their fitness for the job and to rebut the USMS' s initial
determ nation that they did not neet the nedical standards.

See Mathews v. Eldridge, 424 U S. 319 (1976). They have cited no

case that requires themto be given a second opportunity to
present rebuttal evidence after the USMS made its final
determ nation that they did not neet the necessary standards
properly to safeguard the federal courthouse in Phil adel phia.

As noted above, the tine when a person is afforded an
opportunity to be heard can be significant for due process
pur poses. W need not grapple with this issue because all three
plaintiffs were provided the chance to submt supporting nmedi ca
information prior to their being renmoved fromtheir posts as

CSOs. See Glbert, 520 U. S. at 924.

Due process, in our view, does not demand anyt hi ng
beyond what occurred here. Wile we are synpathetic with the
plaintiffs' plight, the Due Process C ause does not guarantee
agai nst "incorrect or ill-advised personnel decisions.” Collins

v. City of Harker Heights, 503 U S. 115, 129 (1992). Nor does it

include the right of plaintiffs to challenge or second guess the
medi cal standards or decisions of the physicians acting on behalf

of the USMS. See id. The Third Crcuit Contract between the
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USMS and MM identifies sonme general health standards for CSO s.
Those standards, as noted above, are for the nobst part couched,
as they nust be, in general |anguage and sinply identify what
"may be disqualifying.” The governnment also "reserves the right
to incorporate revised nedical qualifications at a |later date.”
Due to the statutory responsibility of the USMS in saf eguardi ng
the federal courthouses, particularly in these perilous tines, it
nmust necessarily be given | eeway in deciding on the
qgqualifications of the CSO s who play such an inportant role in
carrying out that responsibility.

Plaintiffs Kryjer and Jones point to that portion of
the Third Circuit Contract which sets forth the hearing
standards. These criteria are nore specific than nost of the
other listed standards. The section states, "[h]earing - [u]sing
an audi oneter for measurenent, testing each ear separately, there
shoul d be no | oss greater than 30 deci bels at 500, 1000, 2000,
3000 and 4000 Hz, no | oss greater than 40 decibels at 3000 Hz,

and no | oss greater than 50 deci bels at 4000 Hz. The use of a

hearing aid is permtted. However, additional testing will be

required to determne if the standards can be nmet." Third
Circuit Contract, 8 C8(e)(2) (enphasis added). Wiile there is
| anguage permtting the use of hearing aids, Kryjer and Jones
were nedically disqualified because they could not neet the
heari ng standards without their use. W need not decide whet her
the provision allow ng hearing aids neans that they were all owed

to take the test with their hearing aids or under what
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circunstance a hearing aid nay be used. Again, procedural due
process does not protect against "incorrect or ill-advised
personnel decisions.” Collins, 503 U S. at 125. To the extent
that the USM5 may have nmade an arbitrary decision on the nerits,
it is not a mtter of procedural due process but, if anything,

woul d be a matter of substantive due process.* Boyanowski V.

Capital Area Internediate Unit, 215 F.3d 396, 399 (3rd Cr

2000); see also County of Sacranmento v. Lews, 523 U.S. 833, 845-

46 (1998).

In sum the federal defendants did not engage in any
action which unreasonably interfered with or substantially
inmpaired plaintiffs' property interest in their jobs with MWM
However, even assum ng that they did so, the USMS afforded
plaintiffs appropriate procedural due process. Accordingly, we
will grant the notion of the federal defendants for summary
judgnment on plaintiffs' clains that said defendants deprived them
of procedural due process. W wll deny plaintiffs' notion for
sumary judgnent on these cl ai ns.

V. Procedural Due Process O ains Against WM | nc.

We now turn to the procedural due process clains
agai nst WM Again, we will assume for present purposes that
each of the plaintiffs had a protected property interest in their
enpl oynment because they could only be discharged by MM for | ust

cause under the CBA. MM argues that an anal ysis of whether it

4. W previously dismssed the plaintiffs' substantive due
process clainms. WI1son, 2004 W. 765103 at *8, 11
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deprived the plaintiffs of their enploynment w thout due process
of lawis irrelevant because it is not a state actor.
Al ternatively, M/M asserts that the plaintiffs did not pursue
their avail abl e gri evance procedures.

The procedural protections of the Fifth Anendnent's due
process clause only apply when actions "fairly attributable"” to
the federal governnment work a deprivation of a protected property

or liberty interest. Lugar v. Ednondson G| Co., 457 U S. 922,

937 (1982); see also Brown v. Philip Mrris, Inc., 250 F.3d 789,

799 (3d Gr. 2001). The Suprene Court has set forth a test for
determ ning whether a private party nay be descri bed and held

liable as a federal actor. Lugar, 457 U. S. at 937-42; see also

Brown, 250 F.3d at 801. As sunmmarized in Ednonson v. Leesville

Concrete Co., Inc., courts nmust ask "first whether the clai ned

constitutional deprivation resulted fromthe exercising of a
right or privilege having its source in [federal] authority ...
and second, whether the private party charged with the
deprivation could be described in all fairness as a [federal]
actor." 500 U.S. 614, 620 (1991) (citing Lugar, 457 U.S. at 937-

42); see also Brown, 250 F.3d at 801. However, even assum ng

wi t hout deciding that MMM "coul d be described in all fairness as
a federal governnent actor,"” it cannot be held |iable for
violating plaintiffs' procedural due process rights.

When asserting a procedural due process claim "a
plaintiff nmust have taken advantage of the processes that are

avai lable to himor her." Avin v. Suzuki, 227 F.3d 107, 116 (3d

- 30-



Cir. 2000). In Alvin, the plaintiff, a tenured professor,
brought a procedural due process claimagainst the university
that enployed him The faculty handbook contained a two-step

gri evance procedure. The plaintiff only proceeded with the first
step. Because of this, the court found insufficient evidence to
support his procedural due process claim |d. at 116-18.

Here, the plaintiffs' CBA provided for internal
gri evance procedures applicable to all enploynent term nations.
CBA, Art. 10. It first outlined an "Informal Procedure.” CBA,
Art. 10, 8 B. If this effort was unsuccessful, the plaintiffs
coul d proceed through up to three additional "Steps" and then on
to arbitration, if necessary. CBA, Art. 10, 88 C and E. The
plaintiffs never took advantage of these procedures. Plaintiff
Jones never grieved his termnation through MMM s internal
procedures. Plaintiffs WIlson and Kryjer had grievances filed on
their behalf by their union, but they did not pursue the
procedure past Step 1.

"When access to procedure is absolutely bl ocked or
there is evidence that the procedures are a sham the plaintiff
need not pursue themto state a due process claim"™ Alvin, 227
F.3d at 118. In their brief, WIson and Kryjer argue that WM
prevented them from conpleting the additional steps within the
gri evance procedure because MVM negl ected to follow through with
its responsibility under the CBA at Step 1, which reads:

The contract manager and a representative of

the Union shall nmeet within seven (7) working
days of the service of said grievance for the
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pur pose of discussing and, if possible,
settling said grievance. The Enpl oyer shal
give to the Union its answer to the grievance
and its reasons therefor within three (3)
wor ki ng days of the concl usion of such
nmeet i ng.

CBA, Art. 10, 8 C, Step 1, 1 2. The plaintiffs maintain that due
to the fault of MMM this neeting never took place and the union
was never supplied with answers to Wlson's and Kryjer's

gri evances. For support, they sinply cite to a letter to Kryjer
dated May 21, 2002 from Gottrich, Senior Operations Coordi nator
of WM The letter states:

| have received your letter dated May
18t h, in which you express your view that you
were unjustly termnated fromthe CSO Program
due to a hearing loss. | noted that you want
to appeal this termnation, but regret to
informyou that there is nothing that MM
Inc., can do to help you in this regard. The
US Marshal s Service eval uated your nedica
fitness. The USMS determ ned that you did
not neet its nedical standards. The USM5
made the decision to have you renoved from
t he CSO Program

Pls." Mot. for Summ J. Ex. N (enphasis added).

This letter addresses MMM s inability to assist Kryjer
with his appeal of his medical disqualification by the USM5. It
has nothing to do with MMM s term nation of his enploynent.

There is sinply no evidence in the record that MVM prevented the
plaintiffs frompursuing their grievances. Wat is established
by the record is that Wlson and Kryjer initiated the |Informnal
Step and Step 1. Meetings between Charles Fredericksdorf,
President of the plaintiffs' union, and John Gllen, Site Manager

of WM took place on May 2, 2002 and May 6, 2002. G llen denied
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Wl son's and Kryjer's grievances at the Informal Step on those
dates. Pls.' Mot. for Sunmm J. Ex. J and K. WIson and Kryjer
proceeded to Step 1. Neither of them contacted anyone to discuss
the status of their grievances after Step 1 was initiated.
Gllen testified at his deposition that his supervisor, Flip
Lorenzoni, denied the plaintiffs' grievances at Step 1 and that
t he uni on never proceeded with the additional stages. Moreover,
Wl son and Kryjer were entitled to arbitration with a

di sinterested and neutral arbitrator, but they did not take
advantage of this opportunity. Accordingly, these plaintiffs
cannot establish that their access to the procedures was

absol utely bl ocked. Alvin, 227 F.3d at 118.

A plaintiff also need not pursue grievance procedures
if the procedure is a shamor if plaintiffs' efforts would be
futile. 1d. at 118-19. The plaintiffs here have presented no
such evi dence.

For the reasons stated above, even assum ng w t hout
deciding that WM nmay be a federal actor, sumary judgnent nust
be granted in favor of MMM on the plaintiffs' procedural due
process cl ai s.

VI. ADA Cdains Against WM |nc.

The plaintiffs also bring clains alleging that WM
term nated their enploynent in violation of the ADA. 42 U S.C
8 12101, et seq. To nmake out a claimof disability
di scrimnation under this statute a plaintiff nust first

establish a prima facie case by showing that: "(1) he is a
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di sabl ed person within the neaning of the ADA; (2) he is
otherwise qualified to performthe essential functions of the
job, with or without reasonabl e accomobdati ons by the enpl oyer;
and (3) he has suffered an otherw se adverse enpl oynent deci sion

as a result of discrimnation.” Shaner v. Synthes, 204 F.3d 494,

500 (3d Cir. 2000) (citation omtted); see also MDonnell Dougl as

Corp. v. Geen, 411 U.S. 792 (1973). |If the plaintiff succeeds

in maki ng this showi ng, the burden of production then shifts to
the defendant "to articulate sonme |legitimate, nondi scrimnatory
reason for the enployee's rejection.” 1d. at 500-01. |If the
def endant neets this burden, the plaintiff nust then prove, by a
preponderance of the evidence, that the reasons offered by the
def endant were not true but were a pretext for discrimnation.
1d.

Under the ADA, a plaintiff is disabled if he (1) has "a

physical or mental inpairnent that substantially limts one or
nore of the major life activities of such individual, (2) has "a
record of such inpairnment,” or (3) is "regarded as having such an
inmpairnent." 42 U.S.C. 8§ 12102(2) (enphasis added).

An inpairnment that can be corrected by nedication or
ot her nmeasures does not "substantially limt" a major life

activity. Sutton v. United Air Lines, Inc., 527 U S. 471, 482-83

(1999). Plaintiffs Kryjer and Jones were both nedically
di squalified by the USMS on account of hearing inpairnments. They
concede, however, that their hearing difficulties are not

substantially imting. WIson was nedically disqualified by the
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USMS due to his cardiac condition and his di abetes. He |ikew se
concedes that his cardiac condition is not substantially
limting. He argues, however, that even though his diabetes is
corrected by nedication, it qualifies as a disability under the
first definition in the ADA. This argunent is without nmerit in
light of Sutton. None of the plaintiffs is disabled under the
first definition in the ADA

The plaintiffs also argue that they are disabl ed under
the third definition in the ADA because MVM regarded them as
having a substantially limting inpairnent. See 42 U.S.C,
§ 12102(2)(C). "[A] person is 'regarded as' disabled within the
meani ng of the ADA if a covered entity m stakenly believes that
the person's actual, nonlimting inpairnent substantially limts

one or nore major life activities.” Mrphy v. United Parcel

Service, Inc., 527 U S. 516, 521-22 (1999) (citing Sutton, 527

U S at 489). The problemwth plaintiffs' position is that
there is no evidence that MM or even the USMS regarded the
plaintiffs as having substantially limting inpairments. The
USMS sinply found palintiffs not to be qualified as CSO s and
not hing nore. Furthernore, there is nothing in the record to
denonstrate that MMM regarded the plaintiffs to be unqualified
even as CSO s.

The plaintiffs argue that, by accepting the USMS s
determ nation regarding their nedical disqualification and by
maki ng no effort to contest these findings by the USMS, WM

"adopted the findings and contentions of the USMS, including any
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and all statenents set forth in the [ Medical Review Forns] that
disqualified the Plaintiffs as well as the correspondence
directing their termnation.” This proposition is wthout any
merit. In their own notion for summary judgnent, the plaintiffs
recogni ze that MWWMis not permitted to continue to assign an

i ndi vidual as a CSO once the USM5 nakes a nedi cal determ nation
to disqualify that individual. Plaintiffs also acknow edge that
MM is bound by this determ nation of the USMS. Therefore, the
plaintiffs are not disabled under the third definition in the

ADA. See Murphy, 527 U S. at 521-22.

There is no evidence in the record that the plaintiffs
are di sabl ed or regarded as disabl ed as defined under the ADA.
W will therefore grant sunmary judgnent in favor of the
def endant, MVM on the plaintiffs' ADA cl ai ns.

VI1. ADEA dainms Against WM Inc.

The plaintiffs have al so sued WM on the ground that it
di scrim nated against themon the basis of their age in violation
the ADEA. 29 U.S.C. 8 621, et seq. In their opposition to WM s
nmotion for summary judgnment, the plaintiffs have agreed to the
di sm ssal of these clains wthout prejudice. However, as WM
correctly points out, Rule 41 of the Federal Rules of G vil
Procedure precludes the voluntary w thdrawal of these clains by
the plaintiffs at this late stage in this lawsuit. The rule
provides that a plaintiff may seek the voluntary dism ssal of an

action without prejudice "by filing a notice of dism ssal at any

time before service by the adverse party of an answer or of a
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nmotion for summary judgnment, whichever first occurs, or (ii) by
filing a stipulation of dismssal signed by all parties who have
appeared in the action.” MM has filed a notion for sumary
judgment and no stipulation of dismssal has been filed. W wll
therefore decide this matter on summary judgment.

In order to make out a prina facie case of age
di scrim nation under the ADEA, a plaintiff nust show that he or
she "(1) was a nenber of the protected class, i.e., was over 40,
(2) was qualified for the position, (3) suffered an adverse
enpl oynment decision, and (4) ultimately was replaced by a person
sufficiently younger to permt an inference of age

discrimnation.” Mnaco v. Anerican General Assur. Co., 359 F.3d

296, 300 (3d G r. 2004); see also McDonnell Douglas, 411 U.S.

792.

The plaintiffs have not opposed on the nerits MM s
nmotion for summary judgnment with respect to their ADEA clains but
only requested a voluntary di sm ssal of these clains wthout
prejudi ce. However, even if we assune, w thout deciding, that
they could establish a prima facie case, MWWMis still entitled to
sumary judgnent because it has presented a |l egitimte,
nondi scrimnatory reason for termnating the plaintiffs which

they cannot rebut. See Keller v. Oix Credit Alliance, Inc., 130

F.3d 1101, 1108 (1997).
The record establishes w thout dispute that MM woul d
have continued to enploy the plaintiffs as CSO s but for the

USMS' s determ nation that they were not nedically qualified.

-37-



Plaintiffs also rely on evidence in the record that WM
termnated the plaintiffs because it only had CSO positions
within this district. Since WM has net its burden of
production, the plaintiffs nust now produce evidence to allow a
fact finder to either: "(1) disbelieve the enployer's
articulated legitimate reasons; or (2) believe that an invidious
di scrimnatory reason was nore likely than not a notivating or
determ nati ve cause of the enployer's action.” 1d. The
plaintiffs have not done so.

In addition to asserting discrimnation clains under
t he ADEA based upon disparate treatnment, the plaintiffs also
initially alleged discrimnation grounded upon a di sparate inpact
theory. After MMMfiled a notion to dismss, this court, by
Order dated April 1, 2004, dism ssed the ADEA clainms to the
extent they were grounded upon a disparate inpact theory. W did
so because we concluded that such a theory was not recognized
under the ADEA. WIson, 2004 W. 765103, at *11.

This position, which we and other courts held, turned
out to be incorrect. The Supreme Court has recently handed down

a contrary decision in Smth v. Gty of Jackson, 125 S. C. 1536

(2005). In Smth, police and public safety officers brought suit
against the City of Jackson, M ssissippi, in which they alleged
that salary increases they received under a revised enpl oyee pay
pl an vi ol ated the ADEA because the increases were | ower than

t hose received by younger officers. The district court found

that their disparate inpact claimwas not cogni zabl e under the
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ADEA and the Court of Appeals for the Fifth Grcuit affirnmed the
grant of summary judgnent in favor of the Cty of Jackson. Wile
the Suprene Court read the ADEA to authorize recovery based upon
a disparate inpact theory, it held that the plaintiffs
nonet hel ess had not established a valid disparate inpact claim
The Court determned that the differential in salary increases
was based upon the City's perceived need to raise the sal aries of
junior officers to make them conpetitive with conparable
positions in the market. The defendants had thus proven a
reasonabl e factor other than age for its pay plan, as permtted
under the ADEA. Snmith, 125 S. C. at 1545-46; see also 29 U. S C
8 623(f)(1).

Plaintiffs have now filed a nmotion for relief from
j udgnment which in effect seeks reconsideration in light of Smth.
They request to proceed with disparate inpact clains and want
nore tinme for discovery. W are not persuaded. As in Smth,
plaintiffs cannot prevail on their disparate inpact clains
because MVM based its decision to termnate the plaintiffs upon
reasonabl e factors other than age. See Smith, 125 S. . at
1545-46; see also 29 U.S.C. 8 623(f)(1). MM discharged the
plaintiffs because the USM5 determ ned that they were not
medically qualified for the CSO position and WM had no ot her
positions available. Al of the necessary discovery has been

t aken.
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Consequently, summary judgnment will be granted in favor
of the defendant, MM Inc., on the ADEA clainms. The notion of
the plaintiffs for relief fromjudgnment will be denied.

VI, Breach of Contract d ains Agai nst WM | nc.

Lastly, plaintiffs WIlson and Kryjer bring clains
agai nst MMM for breach of contract and breach of the covenant of
good faith and fair dealing.® They argue that MVM breached the
CBA by (1) wongfully term nating them w thout just cause and (2)
failing to abide by and participate in the grievance procedures.

MM first contends that plaintiffs' state | aw contract
clains are preenpted by 8 301 of the Labor Managenment Rel ations
Act, ("LMRA") 29 U S.C. § 185. Livadas v. Bradshaw, 512 U S

107, 123 (1994). Section 301 of the LMRA provides in rel evant
part:

Suits for violation of contracts between an
enpl oyer and a | abor organi zation
representing enployees in an industry
affecting conmmerce as defined in this
chapter, or between any such | abor

organi zati ons, may be brought in any district
court of the United States having
jurisdiction of the parties, wthout respect
to the anobunt in controversy or wthout
regard to the citizenship of the parties.

29 U.S.C. 8 185(a). Neither party disputes that the CBAis the

type of |abor contract contenplated by § 301.

5. W are aware that in Pennsylvania the breach of such a
covenant gives rise to a breach of contract action, not an

i ndependent action for a breach of a duty of good faith and fair
dealing. See Soners v. Soners, 613 A 2d 1211, 1215 (Pa. 1992).
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Section 301 preenption assures that federal law w Il be
the basis for interpreting collective bargaining agreenents,
Li vadas, 512 U. S. at 122-23, and results in a unified body of
federal conmon | aw to address di sputes arising out of |abor

contracts. Allis-Chalners Corp. v. Lueck, 471 U S. 202, 209

(1985). Thus, "when resolution of a state law claimis
substantially dependent upon analysis of the terns of an
agreenent nade between the parties in a |l abor contract, that
claimnust either be treated as a § 301 claimor dismssed as
pre-enpted by federal |abor-contract law " 1d. at 220.

The clains of WIlson and Kryjer for breach of contract
depend upon their entitlenent to rights provided by the CBA and
upon WM s breach of duties inposed by the CBA. See CoreStates

Bank, Nat'l Ass'n v. Cutillo, 723 A 2d 1053, 1058 (Pa. Super. C

1999). They assert that they could be term nated for just cause
only and that they were entitled to certain grievance procedures
wi th which they contend WM did not conply. Additionally, they
argue that MVWM s conduct constituted a breach of the inplied
covenant of good faith and fair dealing. These contract clains
are based squarely upon the CBA, and each right and obligation
derives fromand is defined by the CBA. Thus, any attenpt to
assess liability will require contractual interpretation. W
therefore find that Wlson's and Kryjer's contract clains are
preenmpted by § 301.

W will treat their clains as arising under 8 301 and

will apply federal |abor law principles. Livadas, 512 U S. at
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122. Before an enpl oyee may seek judicial enforcenment of a
col | ective bargaining agreenent, he nust attenpt to exhaust any
excl usive grievance and arbitration renedi es established within

it. Delcostello v. Int'l Broth. of Teansters, 462 U.S. 151, 163

(1983). However, this rule is inapplicable when the failure to
exhaust is on account of either the union's breach of its duty of
fair representation or the enployer's repudiation of those

procedures. Vaca v. Sipes, 386 U S. 171, 185 (1965). 1In either

of these situations, the enployee nay obtain judicial review of
his breach of contract claimdespite his failure to secure relief
t hrough the contractual renedial procedures. 1d. at 185-86.

Nei ther W1 son nor Kryjer exhausted the grievance
procedures outlined in the CBA. Nonethel ess, they argue that
this was the result of MM s failure to process their grievances
beyond Step 1. W have already determ ned that the evidence does
not support such a contention. Because WIlson and Kryjer did not
exhaust the grievance procedures outlined in the CBA, and because
there is no evidence that MM repudi ated these procedures, they
may not now seek judicial enforcenent of the CBA.° See Vaca, 386
U S. at 184-86.

Accordingly, sunmary judgnment will be granted in favor
of the defendant, MVM on the contract clains of WIson and

Kryjer under 8 301 of the LMRA

6. The plaintiffs do not aver that their union breached the duty
of fair representation.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JOHN WLSON, et al. ) CVIL ACTI ON
V.

MM INC. . et al. : NO. 03-4514
ORDER

AND NOW this 24th day of My, 2005, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants United States Marshals
Service, Judicial Conference of the United States, and United
States Departnent of Justice for summary judgnent is GRANTED,

(2) the notion of defendant WM Inc. for summary
j udgment i s GRANTED,

(3) the notion of plaintiffs John WIson, Frank
Kryjer, and Donald Jones for summary judgnment is DEN ED

(4) judgnent is entered in favor of defendants WM
Inc., United States Marshal s Service, Judicial Conference of the
United States, and United States Departnent of Justice and
agai nst plaintiffs John WIlson, Frank Kryjer, and Donal d Jones;
and

(5) the notion of the plaintiffs for relief from
j udgment i s DEN ED

BY THE COURT:

[s/ Harvey Bartle 11




